
In a meeting with a client the other day I was asked a question which I have been asked on many occasions.  

The question was: “Is there a silver bullet that will make this dispute go away?”.

Werewolves, and the other party to a dispute, are always regarded as being susceptible to the fabled silver 

bullet, but unfortunately there never seems to be one around when you need it most; be it on a dark misty night 

in an old graveyard or the well-appointed office of a blue chip company.

The ‘Silver Bullet’ is the most elusive of things when it comes to disputes involving delay.  Every now and 

again I have been involved with disputes that quickly turn on the interpretation of a contract clause, or can 

immediately settle due to issues of waiver, or even the parties coming to a meeting of the minds on which 

documents constitute the contract.

THE ELUSIVE SILVER BULLET

The importance of contemporaneous records is not lost on our legal partners (lawyers and barristers) who 

also know and understand the importance of such contemporaneous evidence.  In fact, such a case was 

reported recently in the Times newspaper¹, where the defendant’s lawyer recognised the importance of con-

temporary evidence. In this matter there was a silver bullet.

The case involved a defendant who was accused of drink driving.  The defendant’s lawyer, who is now also 

known for posterity as Citizen ‘N’, was examining documents, relating to the charge his client was facing, 

when he was briefly left alone with the contemporaneous documents.  CCTV cameras caught Citizen ‘N’ 
tearing off a slip of paper confirming the defendant’s positive breathalyser test from one of the documents 
and slipping the evidence into his pocket.  Citizen ‘N’ certainly recognised a silver bullet when he saw one.

Later CCTV images show Citizen ‘N’ eating that particular silver bullet, or as some may say, ‘wolfing it down’!  
For the record, Citizen ‘N’ is now facing up to two years in jail or a 200,000 rouble (£2,100) fine.  As for his 
client, it is still unclear whether the prosecution will go ahead. 

 
¹ http://www.thetimes.co.uk/tto/news/world/europe/article4739659.ece

THE SILVER BULLET – FOOD FOR THOUGHT

David Wileman – Diales Expert, searches for the elusive ‘silver bullet’ and explains that you’ll often need more 

ammunition than this singular, mythical projectile.



FIGURE 1 SUMMARY OF COMMON DELAY ANALYSIS METHODS

Method of Analysis Analysis Type
Critical Path 

Determined

Delay Impact 

Determined
Requires

Impact As-Planned 
Analysis Cause and Effect Prospectively Prospectively

Logic linked baseline programme.  
A selection of delay events to be 
modelled.

Time Impact Analysis Cause and Effect Contemporaneously Prospectively

Logic linked baseline programme. 
Update programmes or progress 
information with which to update 
the baseline programme. 
A selection of delay events to be 
modelled.

Time Slice Window 
Analysis Effect and Cause Contemporaneously Retrospectively

Logic linked baseline programme. 
Update programmes or progress 
information with which to update the 
baseline programme.

As-Planned versus As-Built 
Windows Analysis Effect and Cause Contemporaneously Retrospectively

Baseline programme

As-built data

Longest Path Analysis Effect and Cause Retrospectively Retrospectively
Baseline programme.
As-built programme

Collapsed As-Built Analysis Cause and Effect Retrospectively Retrospectively
Logic linked as-built programme. 
A selection of delay events to be 
modelled.

Disputes involving delay, unfortunately or fortunately (depending on your stand point), are rarely that simple as 

there are generally very few opportunities to shortcut the work involved.

Forensic delay analysis feels more like the battle of Waterloo. It requires extensive, methodical, and meticulous 

analysis of prospective programmes and as-built data, overlaid with painstaking research of the matters of fact, 

in order to assist a judge or tribunal to understand the planned intent and how and when the actual works 

deviated from that planned intent.

In the Driver Digest Issue 11, dated March 2016, we discussed Rider 1 to the October 2002,  Society of 
Construction Law (SCL) Delay and Disruption Protocol.  This article summarised the pertinent points of Rider 
1 and provided the table in Figure 1.

The right hand column of the table sets out, in very brief terms, the minimum amount of information and data 

necessary to prosecute or defend a delay related claim.  When it comes to the analysis of delay, there are 

no silver bullets, no frying pans to be pulled out of the fire, and no last minute superheroes saving a client in 
distress.

As per Figure 2, a silver bullet can become more like a thousand, mini, silver bullets.  Each one providing 
a small amount of information that separates the claim into its constituent parts.  In this manner claims are 

prosecuted (and defended) without the accusations as to whether the claims are global, thereby allowing each 

event to be linked to its effect in time and monetary terms. 

The key to the successful pursuance and defence of claims, as always, is making sure that appropriate, 

contemporaneous records are consistently prepared and stored in a readily available and suitable manner; 

which with ever changing IT and email systems is an art in itself.  It is these documents that will be of primary 

importance in the prosecution or defence of claims.

The moral of the story is that we generally deal with complex disputes, and whilst every now and again there  

may be a ‘silver bullet’ which knocks  out the opponent to a dispute, for the other 99% of cases, the key to 

successful prosecution or defence of claims is the contemporaneous evidence prepared during the completion 

of the contract works. 



FIGURE  2 - WHAT IS A SILVER BULLET?
The simple truth is that, with respect to delay, disruption, and prolongation disputes, the ‘Silver Bullet’ is to:

1. Understand where risk lies in the contract.

2. Prepare a robust baseline programme which incorporates risks, key dates, etc.

3. Understand your baseline resource and plant requirements.

4. Update your programme on a periodic basis.

5. Address the time related impacts of variations as they occur.

6. Understand growth to resource and plant requirements.

7. Understand your own culpability with respect to delay.

8. Prepare your updated analysis in a manner that allows delays of differing responsibility to be separated.

9. Archive official baseline and re-baselined programmes for easy retrieval.

10. Differentiate between costs due to base work, delays, and disruptive costs and allocate accordingly.

11. Prepare cost value reconciliation reports to show where money is being lost on a periodic basis.

12. Keep appropriate, consistent, contemporaneous records.

13.
Retrospectively review periods of delay in respect to time not awarded to understand whether the as-built dates are consistent 
with the forecast analysis.

14. Prepare delay and disruption event supporting files and collate data at the time it was prepared.

15. Prepare notices as required by the contract.


