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Welcome to the second issue of the 
Driver Trett Digest. As promised in the 
November edition, this issue has a 
distinctive UK focus; with a little bit of 
Europe and International thrown in for 
good measure (we do not want anyone 
feeling left out). This theme will continue 
for future copies of the Digest, with all 
our global regions getting the chance to 
further explore and explain how they 
support engineering and construction 
projects around the world.

The UK focus includes a nod towards 
the opening of our new Aberdeen office, 
with Richard Burke contributing two arti-
cles on current topical subjects; delays, 
and protecting investment. Having caught 
the writing bug from the first two articles, 
he has also provided a fascinating piece 
on the use and abuse of performance 
bonds. Responsible for our Aberdeen 
office, you may have guessed that 
Richard is heavily involved in the oil and 

gas sector (opening an office in Aberdeen 
was a bit of a clue!). 

Not content with opening a new 
office, which is a major event given the 
current depressed state of the construc-
tion industry, Driver have opened two! 
More details of the new Germany office, 
in Munich, can be found within. 

Driver are also delighted to announce 
that Roger Trett (founder of the recently 
acquired Trett Consulting) has joined the 
Group to help us achieve the ambitious 
goals we have set for 2013. Roger is well 
known in the field of dispute resolution 

and is a welcome addition to the team. 
Talking of the team we have an ‘Interview 
with a Mediator’; our very own Mark 
Wheeler – managing director for Europe, 
who gives an interesting insight into the 
world of mediation.

Finally, and to show that the UK has 
not forgotten its overseas colleagues, we 
have an interview with Martin Woodall 
– managing director for the Americas; 
along with a number of other pieces that 
we are sure will have something to tempt 
all our readers including some topical 
articles on delays and termination,  
words of wisdom from Driver’s DIALES 
experts and the Corporate Services team, 
and the introduction of Digest Bytes – 
snippets of previously published articles 
that you can download from our website.

I hope you enjoy this issue 
and  encourage you to contact 
info@drivertrett.com with any 
comments, article ideas, or submissions 
you would like to see in the next edition.

All in all a varied and topical Digest – 
read on. 
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I am very pleased to be joining Driver Trett, albeit on a part time basis, to 
assist in the development of the Driver Trett and DIALES expert witness 
brands. I am pleased that Trett has joined a group that understands its 
business. I am also very proud that the Trett name has been retained, not 
for me personally, but as recognition of the hard work that all my colleagues 
put in over the 33 years together. It will be good to work with and meet old 
friends and colleagues, and to make new friends and colleagues. 

welcome to the driver trett digest 

roger trett  
joins the driver 
trett team
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Recently I was called to the Bar by one 
of my lawyer type colleagues, okay 
it wasn't 'the' Bar more of a case of 
'a' bar (www.drinkaware.co.uk). As 
we drank a glass of lemonade and 
pondered life, conversation came 
around to experts and their selection 
as is normal in these circumstances. He 
told me that he always started his selec-
tion interview in a relatively simple way 
and gave me his opening question, “What 
were you doing in 1978?”

Realising that he was talking about work 
I explained to him that in 1978, I was on 
site working as a bonus surveyor, carrying 
out work study exercises, measuring site 
works, and calculating bonus payments. 
Over the next 20 years I continued to 
live on site working my way from bonus 
to planning engineer to project manager 
before making the move to consultancy.

What was his point? He was trying to 
ascertain my depth of practical experience 
and determine my suitability as, in my 
case, a delay expert. 

Does such practical experience really 
matter? There are a few clients that 
have been involved in some high profile 
disputes who might now think so.

Much has been written about the 
recent case of Walter Lillyi, but a useful 
aspect of the judgement is that Akenhead 
J. brought together a summary of the most 
notable case law covering the subject of 
concurrent delay into one single reference 
document.

One such notable case was City Innii. 
Again much has been written about this 
dispute but not so much about the tech-
nical aspects of the delay analysis. During 
the hearing many issues were raised 
over the detail of the as-built critical path 
programme, which formed the basis of the 
City Inn analysis. The contractor's expert 
pointed out that logic had been added 
to the programme which did not make 
sense, for example it was agreed by City 
Inn’s Delay Expert that there was in fact no 
logical reason why the stair flights at level 

5 to 6 should be linked to the commence-
ment of stud partitions at level 1. Lord 
Drummond Young commented that, "it 
was difficult to see why there should 
be any such relationship, as a matter of 
common sense."

You are probably thinking that the use 
of such dodgy logic (apologies for the use 
of jargon) must have been very obvious; 
to the experienced 
technician it was, 
but apparently not 
to the less experi-
enced eye.

2011 saw 
Hamblen J. provide 
his judgement in 
the case of Adyard 
Abu Dhabi and SDS 
Marine Servicesiii. Adyard argued that it 
was entitled to an extension of time based 
simply on the premise that if it received an 
instruction after the passing of the original 
Completion Date, it must be entitled to a 
revised Completion Date irrespective of 
its own culpable delays. The opposing 
expert offered a common sense, practical 
example to explain why this view is not 
necessarily correct.

He described a situation where 
a contractor was in an irrecoverable 
culpable delay when the employer issued 
an instruction to change the paint colour to 
a wall. In his example the paint would take 
5 weeks to procure but it would still arrive 
before the wall had even been built. Using 
the Adyard method of analysis it would 
argue, he theorised, that it was entitled 

to an extension 
of time whereas 
the application of 
practical experi-
ence and common 
sense would tell 
the analyst that this 
could not be correct. 
The contractor was 
not entitled to a 

single days' extension of time.
This echoes the findings in the Hong 

Kong case of Leighton Contractors and 
Steluxiv, the subject of an earlier arbi-
tration. Leighton claimed that the arbi-
trator had erred in making her decision. 
Leighton argued that certain events caused 
actual delay, not theoretical delay. This 
included the late provision of information 
by Stelux and this, Leighton said, caused 

a critical delay. The arbitrator had noted 
that although the information was 

indeed late, the Works were already 
in delay and so she concluded, the 
late information could not have 
caused actual delay. Ultimately the 
judge agreed with the arbitrator 

and leave to appeal was refused.
Back to Walter Lilly. One of the 

issues considered by Akenhead J. was a 
comparison of the approaches in analysing 
concurrent delay. The Scottish school is 
one of apportionment, whereby a judge-
ment is made as to who is entitled to what 
but, this is a very subjective approach and 
there are no 'hard and fast rules' in making 
such an assessment. Under English law, 
he concluded that apportionment was not 
the correct approach, clause 25 of the JCT 
contract does not provide for a reduction 
in the extension of time if the causation 
criterion is established. Akenhead J. noted 
that, "provided that the Relevant Events 
can be shown to have delayed the Works, 
the Contractor is entitled to an extension 
of time". 

A common theme running through this 
selection of cases is the need for a prac-
tical common sense approach to delay 
analysis. Practical experience cannot be 
gained by simply reading a book or even 
attending a training day to learn how to 
use a particular piece of software, it can 
only be found the hard way.

By the way, our barman charged us £5 
for two £2 drinks: why? Because that is 
what his computerised till told him was 
the answer, being experienced as we are, 
we challenged this and of course paid him 
the correct amount. 

i  Walter Lilly & Company Ltd v Mackay and Anor 

[2012] EWHC 1773 (TCC)
ii  City Inn Ltd v Shepherd Construction Ltd [2007] 

ScotCS CSOH190
iii  Adyard Abu Dhabi v SDS Marine Services [2011] 

EWHC 848 (Comm)
iv  Leighton Contractors (Asia) Ltd v Stelux Holdings Ltd 

HCHK [2004]

sense must be a common feature
DaviD WaDDle – DialeS Delay expert, exploreS the application of ‘common SenSe’ in variouS Delay analySiS juDgementS of the laSt DecaDe 
anD explainS Why experience Will alWayS triumph over blinDly folloWing technology.

Practical experience 
cannot be gained 

by simply reading a 
book, it can only be 
found the hard way.
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Does such practical experience really 
matter? There are a few clients that have 
been involved in some high profile disputes 
who might now think so.
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Previously you were the 
managing director of driver 
Project services, what is your 
new role in driver Group?
I am now the managing director for 
the  Americas and have accepted the 
challenge of developing the business 
across the Americas region.

what are your aims for 
the business in the region?
In line with Group plans I want to get 
to a place where Driver is providing all 
of our service offerings in the Americas. 
Our complete range of services includes;

●  Consultancy – Commercial, Contract 
and Programme Advisory

●  Project Services – Contract Admin-
istration, Planning and Project 
Controls

●  Dispute Avoidance and Resolution – 
Claims Management, Quantum and 
Delay Analysis

●  Corporate Services – Project Moni-
toring, Insolvency, and Due Diligence

●  Expert Services – Litigation Support 
and Expert Witness

●  Strategic Project Management- 
Concessions, PPP, Project Manage-
ment, and Transaction Advisory

●  Training – Commercial, Contract, 
and Programme awareness semi-
nars and training events

that sounds like a big ask!
If you look at where we are now in the 
region and think of it as one task then 
it is a big ask. However we have started 
the journey already by building on and 
investing in the Trett Consulting brand 
that Driver acquired last year, which 

already operates effectively in the US. By 
doing this, and calling on the resources 
and capabilities in the wider business, 
we can introduce the broad range of 
services to the markets across the Amer-
icas as awareness of service availability 
increases.

it’s a big region, which business 
centres are you intending to 
develop?
The region is geographically huge and 
encompasses many different cultures 
and practices in the vast array of engi-
neering and construction sectors we 
are capable of servicing. Ultimately we 
will have offices staffed in several major 
centres focussing on clients and projects 
in all the major centres but we are 
initially focussing on the energy sector, 
particularly projects that are based out 

of the Houston area. Our Houston office 
is close to the ‘Energy Corridor’ in North 
West Houston and we already service 
several clients from there including 
operators, EPC contractors and power 
generation companies.

what services are you currently 
providing in Houston?
Primarily we are providing contract 
administration and dispute avoidance 
services. We have listened to our clients 
and they tell us that although contrac-
tual and commercial problems arise, 
they want to see them coming and deal 
with them as they arise to avoid formal 
disputes crystallising. It is our philosophy 
to seek first to understand our clients’ 
business needs and then tailor our 
knowledge and services to meet those 
needs.

which other major centres do 
you intend to service
 We are continually assessing the 
market sectors and regional cities that 
might provide the best locations for 
Driver Group offices, and currently 
Calgary is the next likely location. We 
are also seriously considering Toronto 
to service the construction market there 
and investigating the North East coast 
in the US where there will be major 
projects in infrastructure development, 
including sub-sea projects, an area 
Driver Trett has extensive experience in. 

Further into the future we expect to 
be looking at locations in Central and 
South America as those economies 
continue to develop their infrastructure, 
petrochemical, and energy projects.

it sounds like there will be 
lots of career opportunities for 
people in driver Group
Yes absolutely. Driver is a dynamic 
and growing business with all sorts 
of opportunities for passionate and 
committed people to join us and 
contribute to the development of the 
business. In my region alone we are 
seeking people of all grades to form 
the nucleus of each office cluster in the 
cities mentioned where we want to be.

And finally, how do you find 
living in the Us?
Well I have only been here a few 
weeks to date, and I can only speak for 
Houston but I am impressed how open 
and friendly the people in business are. 
From a personal point of view I think I 
am going to really enjoy the weather, 
outdoor living and hopefully make time 
to play a bit of golf with the sun on my 
back on the fantastic courses out here.

well thanks martin, good luck 
with the new role
Thanks and come back and talk to us  
in 12 months and see how we are 
doing. 

Q&A: Houston, we have lift off…
after three yearS With Driver 
project ServiceS in the uK, 
martin WooDall talKS about 
hiS recent move to the uSa 
anD hiS aSpirationS for the 
buSineSS acroSS the americaS.

It is our philosophy to seek first to 
understand our clients’ business needs 
and then tailor our knowledge and 
services to meet those needs.

martin woodall – managing director, americas
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Facing the challenge
You are perhaps tired of reading articles 
which start with statements such as... 
“What lies ahead, is by far the most chal-
lenging era for the industry that any of us 
has encountered”. Well unfortunately, 
this type of foreboding appears to reflect 
precisely what does face the oil and gas 
market; with consequences for most of the 
major players in this sector, from owners, to 
contractors to subcontractors and vendors.

When we read the reports of the sector’s 
leading monitoring bodies, we learn that 
the fundamental challenge is that world-
wide production of crude oil could drop 
from existing levels by nearly 40 million 
B/D by 2020, whilst at the same time there 
will be a need for an additional 25 million 
B/D of oil production to keep pace with 
consumption. Understandably, the race is 
on to develop new technology to maximise 
recovery from fields old and new.

Every bit as much of a challenge is that 
operators, contractors and service compa-
nies need to find ways to achieve this, 

while minimising project and operational 
costs, reducing environmental imprint, 
and of course maintaining safety. Quite a 
challenge indeed, so let’s consider what 
can be done to control the costs of these 
oil and gas projects at planning and execu-
tion stage.

overruns and overspending
It is reported that fifteen years ago, only 
ten percent of major oil and gas projects 
ran over budget by more than half. By last 
year, that number had nearly tripled to 
28 percent. According to a Schlumberger 
Business Consulting report, this budget-

draining trend is expected to not only 
continue, but worsen, by 2015; the report 
states, ‘the industry’s capacity to deliver 
these projects is not keeping pace, and as a 
result, significant overruns in budgets and 
schedules are rising in frequency.’

Statistics like this will surely be grabbing 
the attention of the oil and gas industry and 
causing corporations to think about how 
they can arrest, or reverse the trend. 

Utilising technology to reduce 
costs and delays
Among the most effective ways to mitigate 
these risks, is to increase the effectiveness 
of project controls, enabling the capture 
and immediate reporting of accurate data 
regarding cost, resourcing and schedule; 
allowing quicker and more efficient deci-
sion making to head off delays and over-
spends. 

So how can companies improve the type 
of controls and data intelligence that they 

controllinG 
Projects is a 
team activity
Ben van den Biggelaar 
– associate, driver trett 
netherlands
many companies have 
recognised that controlling 
a project relies on the input 
of the various members of 
the project team and have 
introduced ‘convergence 
management’. 

this involves assigning 
team members with specific 
monitoring packages that 
have to pass gates; the gates 
will comprise of certain 
deliverables relative to the 
package of work of the 
project they are monitoring. 
the responsibility of delivera-
bles remains with other team 
members as part of their 
normal project tasks.

in a large, complex project 
with a substantial number 
of scheduled activities this 
helps the focus on checking 
if the project is on time, and 
thus within budget! during 
scheduled gate reviews, 
it is important to note 
that if crucial deliverables 
cannot proceed (passing the 
gate) they will impact on 
schedule and/or cost. a well 
worked out convergence 
plan regularly focuses on 
timely deliverables ensuring 
convergence. a gate review 
cannot be left to a computer 
programme; it is about 
evaluating where you want 
to check the packages are on 
progress, when everybody 
in the review is satisfied, 
then the project can proceed 
through the gate. this 
remains the sole preserve of 
the members of the project 
team and not a computer.

continUed on PaGe 5 ➥

embracing the ‘other’ 
kind of technology
richarD burKe – Director, Driver trett uK exploreS hoW We ShoulD be protecting inveStmentS in oil 
anD gaS uSing moDern coSt anD ScheDule controlS.

The goal, for project 
reporting, should be 
a single source of 
easily accessible, 
real-time data.

High-tech planning and controls for high-tech platforms
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already possess? After all, the oil and gas 
industry is no stranger to the cost control 
discipline. Companies have been wrestling 
with schedule and cost data for decades; so 
perhaps it is not surprising that much of the 
reporting from this data which has been 
compiled by hand, entered manually, and 
therefore produced inefficiently, is often 
inaccurate and too historical to be used as 
a proactive management process. 

Technology investments for the industry 
tend to centre around furthering subsea 
capabilities or drilling advancements. In 
the meantime business-driven technology, 
like cost controls and project management 
software, is a relatively small but beneficial 
investment when compared to the money 
and time lost when a large project runs 
over schedule and budget. Surprisingly, it 
would appear to be one of the best kept 
secrets in the oil and gas industry that there 
are accomplished software solutions out 
there. These can integrate cost control with 
schedule management and provide the 
key to long-term cost reduction and better 
project controls.

Mind you there is an ‘if’ (a big one). It 
needs to be stressed that what we are 
talking about here are some fantastic tech-
nological solutions which will be effective, 
only if combined with best practice in terms 
of contract, cost and schedule manage-
ment. For the moment however, let’s 
consider what the modern systems them-
selves can do to improve the unfavorable 
trend facing the industry.

what can the right software 
solution improve?
With the typical project control methods 
adopted by even the largest companies 
involved in oil and gas projects, it’s just not 
possible to produce reports fast enough to 
provide timely insight into project perfor-
mance. Systems and processes are not in 
place to provide early warning of the impact 
on cost that a change in scope or a change 
in schedule will create; in these situations 
variations, disruption, and delays become 
the silent monster which can financially 
cripple a project.

Effective cost controls not only improve 
profitability, but they are the key to building 
accurate budgets, maintaining data integ-
rity, measuring project expenditures, gath-
ering data in a timely and accurate fashion, 
and reporting in a clear, routine, and 
understandable format.

shared visibility and transparency 
On a major project, it can be overwhelming 
to keep track of the interaction between a 
large number of contracting parties, inter-
facing their schedules, integrating resource 

allocation and performance. Typically data 
remains in separate silos with a lack of 
transparency between the many stake-
holders of those projects.

The solution to this begins with the 
method of data collection. Project cost 
and schedule management has relied on 
manual processes, or antiquated tools, 
that limit the speed and accuracy of data 
capture and reporting. The goal should 
be a single source of data that can be 
accessed in real-time for reporting on 
project specifics, through informative 
dashboards, on-demand cost reports, and 
via web-based access. There are systems 
and solutions available which would allow 
costs incurred in Aberdeen, to be reviewed 
on that same day by someone in Houston; 
similarly, web-based dashboards showing 
as-built progress, burnt man-hours versus 
budget (and more) are all possible, but the 
technological solutions enabling this are 
only just beginning to be adopted by the 
leading players in the world’s oil and gas 
industry. 

Companies which wouldn’t hesitate to 
invest millions in new subsea technology, 
continue to overlook a smaller investment 
which can tighten control and make the 
difference between successful return on 
investment (ROI) and a financial disaster. 

An owner engaging an engineering 
procurement construction (EPC) contractor 
for a large project often doesn’t have any 
true transparency into how the project 
is progressing…discovery of cost or time 
issues are commonly realised too late to be 
influenced. The owner will say the risk rests 
with the contractor, but does it really? What 

happens when the project is tracking on 
target but suddenly falls behind? The owner 
often has no way of knowing. The contractor 
may be close to delivering that new refinery, 
but if it isn’t producing by the deadline, 
then for the owner the revenue isn’t flowing 
either. Recoverable penalties and liquidated 
damages from the contractor are unlikely 
to be an adequate compensation for lost 
project revenue. In this case, where does the 
risk actually sit, and how do you assess and 
mitigate that risk before it’s too late?

The types of systems we have been 
discussing can offer multiple party access 
to real time project data, therefore giving 
owners the opportunity to track the project 
as it progresses, helping to uncover issues 
before they become insurmountable diffi-
culties. Conversely, contractors can see 
problems as they begin to emerge and 
have the opportunity to correct them before 
delays and overruns cut into margins.

As the oil and gas industry continues to 
flourish and projects become more expen-
sive and more complex, the industry must 
embrace new technologies to drive their 
projects with greater control to promote 
financial success. All spending is under scru-
tiny today, and the oil and gas majors must 
pay attention to more effective cost controls. 
It is clear that the oil and gas industry can 
benefit from the available technology that 
standardises and automates established 
practices, in order to deliver mega projects 
more easily, on time, and closer to budget 
than in the past.

See dashboard reporting article on page 6 
for further examples of controls reporting on a 
construction project. 

continUed From PaGe 4➥

Embracing new 
technology to give 
projects greater 
control and 
financial success.

Using the past to predict the fUtUre 
We know in the world of project controls that the best indicator of the future is 
to examine the past. Study the patterns of past project performance through data 
collected over time. The trends established can be used to project an expected 
outcome if things continue on the same course. If that trend is anything other than 
desirable, the data will serve as a predictive red flag helping to actively plot a new 
course forward.

Technology today can help companies analyse historical data to provide more 
realistic forecasts that should inform management of current and future situations. 
Being able to track your project and predict potential outcomes ahead of time can 
make the difference between finishing a project successfully and seeing a disaster 
unfold. By having the historical data as a guide and current data at your fingertips in 
real-time, you have the tools to make sure bad history isn’t repeated and to make 
better, more informed decisions, during the course of the project.

Processing live project data
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A dashboard is a method of presenting 
executive information in a format which 
is simple to read and easy to under-
stand, similar to that of a motor vehicle 
dashboard. They allow the consolidation 
of different sources of information into a 
single graphic providing the user the infor-
mation at one glance.

the information presented within 
a dashboard could be for:
●  A single project (or division of the 

company)
●  Multiple projects (or divisions)
●  All projects (or divisions within the 

company) thereby allowing the user 
to monitor overall performance within 
their company

It is a dynamic graphic that moves and 
changes with the flow of information used; 
although you can go back in time if the 
need ever arises. Dashboards also allow 
the user to capture and report specific data 
points to give a snap-shot, for example  
a project specific report date; or a  
financial period in relation to a division or 
company.

example
Fig.1 is an example of a dashboard for use 
on a construction related project. Expla-
nations of the various components are 
further annotated below/overleaf.

a – At the top there is space for the 
contract number and the name of the 
commercial manager, project manager or 
construction manager.

B – This part of the dashboard provides 
basic contract information including form 
of contract, planned and actual start and 
finish dates.

c – This example dashboard uses a 
traffic light system allowing easy status 
identification. From top down the dials 
indicate:
●  The project's risk of liquidated 

damages
●  Progress

●  The number of accepted compensa-
tion events

●  The number of unapproved compen-
sation events

d – One thing that is slightly different 
about this particular dashboard is that 
a section for earned value has been 
included. 
●  The blue line is the budget for the 

works as planned
●  The green line will be plotted 

to represent earned value as the 
project progresses 

As long as the green and blue lines 
follow the same curve things are ok. If 
the green line is below the blue line, then 
either not as much progress has been 
achieved as planned, or the project is not 
making as much money as was expected.

e – Provides a section for key risks to 
be identified. On this particular example 
project, having vacant possession on a 
specific date has been noted.

F – Provides details of the works to be 
undertaken in the following four weeks, 
together with any pertinent comments 

and observations relevant to those works.
G – Details the critical and near critical 

activities on the project programme, iden-
tified together with any relevant comments 
and observations.

H – Shows wrapped up sections of 
the project programme. Each line could 
represent 50 or 60 line items on the 
programme. As long as they are green 
the project is on programme. If they are 
amber, the project is a little late, less than 
two weeks. If they go red, the project is 
more than two weeks late.

Essential to the successful delivery of 
projects is having a clear complete over-
view of the current status and perfor-
mance trends. Including elements, not 
otherwise visible from Gantt or PERT 
charts, dashboards are one way to provide 
such an overview. Driver is able to develop 
bespoke dashboards for this purpose, 
we advise on solutions from a complete 
business integrated solution involving 
third-party software developers and solu-
tion providers, to bespoke project-specific 
managed dashboards which are enhanced 
with our own unique added value. 

seeing the wood for the trees
craig palmer – Senior conSultant, Driver trett uK explainS the benefitS of DaShboarD reporting in Data conSoliDation anD 
management reporting.

BeneFits oF UsinG dasHBoards inclUde:
●  Visual presentation of key performance indicators (KPI’s)
●  Allows the user the ability to identify trends and take appropriate 

corrective actions
●  Providing a measure of efficiency or inefficiency
●  The elimination of duplicate data entry
●  Standardisation of data presentation to speed understanding
●  The ability to generate detailed reports showing new trends
●  Enabling companies to align strategies and organisational goals
●  Providing the ability to make more informed decisions based on collected 

business intelligence (BI)

Fig. 1 sample construction dashboard
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There are many obvious differences 
between JCT and NEC and much has been 
written about the dangers of applying JCT 
thinking to NEC provisions. 

A small but interesting example arose 
in connection with mechanical and elec-
trical (M&E) works on a major project 
involving an interface between new and 
existing buildings, which could have had 
much wider implications had circum-
stances been slightly different. 

The main contract and the M&E 
sub-contract were both placed under 
NEC 3 terms. The works were in delay, 
including M&E works, but the employer 
needed to put customers through a part 
of the building where the works were not 
complete, to enable works to be carried 
out in another part of the building. 

Clause 35.2 of the main contract 
provides that “the Employer may use any 
part of the works before completion has 
been certified. If he does so, he takes over 

the part of the works when he begins to 
use it…..” [with exceptions which are not 
relevant here]. 

Similarly clause 35.2 of the sub-

contract has like provisions; “the Employer 
or the Contractor may use any part of 
the subcontract works before Comple-
tion has been certified. If he does so, 

the Contractor takes over the part of the 
subcontract works when the Employer or 
the Contractor begins to use it …….” [with 
like exceptions].

With the employer using the building, 
letting its customers through, ‘JCT thinking’ 
kicked in within the M&E sub-contractor 
organisation. 

You can relate to the feeling of comfort; 
the employer is in the building using it to 
run his business despite incomplete M&E, 
we are safe!

So let us return to the world of NEC 3. 
What the wording of clause 35.2 says is “… 
the contractor takes over the part of the 
subcontract works when the employer or 
the contractor begins to use it …”. 

The small word “use” has great signifi-
cance to M&E works. Under NEC 3, the 
air conditioning system that is not func-
tioning, i.e. is not capable of being used, is 
not taken over despite the employer using 
the building. 

M&E contractors; beware the distinc-
tion between ‘possession’ under JCT and 
‘use’ under NEC 3. 

Beware of the dangers of thinking  
in jct under nec 3 conditions
john temprell – aSSociate, Driver trett uK exploreS the SubtletieS of contract language, anD the importance of enSuring you clearly 
unDerStanD the nuanceS anD DifferenceS betWeen jct anD nec3 interpretation.

Remember the case of Skanska Construc-
tion (Regions) Limited v Anglo-Amsterdam 
Corporation Limited (2002). 

This dispute arose out of a JCT 1981 With 
Contractor Design form with amendments. 
The definition of practical completion made 
the test more stringent than the standard 
wording. 

The issues involved the determination 
of whether or not the whole of the works 
had been taken into partial possession on 
12 February 1996 before the works had 
achieved practical completion, not before 
25 April 1996. 

At 12 February 1996 and thereafter, 
there were outstanding works and defects, 
in particular the air conditioning system 
was not functioning, or was faulty, and 
Skanska had failed to produce operating 

and maintenance manuals. This would 
have prevented practical completion being 
certified. 

Anglo-Amsterdam never issued a certifi-
cate of partial possession. It did inform 
Skanska, by letter, that the employer’s 
tenants would be commencing its fit out 
works on 12 February 1996, and they 
subsequently did so. 

The tenant did not take exclusive posses-
sion of the building. Skanska continued to 
complete its works concurrent with the fit 
out works. 

One of the questions to be decided was 
whether the wording of clause 17 was such 
that the clause could apply at all to partial 
possession of the whole of the works. In 
other words, whether the application of 
clause 16 was ousted by clause 17, when 

partial possession of the whole of the works 
was taken by the employer. 

In the appeal, from an earlier arbitration 
that went against Skanska, HHJ Thornton 
QC decided that clause 17 does apply in 
circumstances where the employer has 
taken partial possession of the whole of the 
works. In other words clause 16 is ousted 
by clause 17 when partial possession of 
the whole of the works was taken by the 
employer; even in circumstances where the 
test of practical completion was more strin-
gent to the standard form wording. 

The fact that the air conditioning system 
was not functioning, or was faulty, and 
Skanska had failed to produce operating 
and maintenance manuals, had no signifi-
cance to the deeming of practical comple-
tion under clause 17. 
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working relationship with the office in the 
Netherlands, and build on work previ-
ously done within Germany but managed 
from the Netherlands. In recent times, 
this has included the provision of claims 
support during construction of a new 
ship and contract and claims advice on an 
offshore wind farm project. 

Established in 1999 under the name 
of Trett Consulting the Netherlands office 
has evolved considerably, and not just in 

becoming a Driver Trett office. For many 
years, much of our work was undertaken 
in the English language. Clients benefitted 
from an Anglo Saxon philosophy from 
consultants who lived in, and understood 
the Mainland European and in particular, 
the Dutch way that business is conducted. 
Whilst this philosophy remains, the office 
is now made up of British, American, and 
Dutch staff who support clients throughout 
Benelux, and further afield, in the English, 

Dutch and French languages.
The Netherlands office is managed by 

Hugo-Frans Bol, having joined us over 
nine years ago. Hugo provides contrac-
tual support on a variety of projects for 
clients in both English and Dutch. He is 
supported by staff with particular special-
isms in building, marine and shipbuilding, 
offshore, and infrastructure projects; and 
on various different forms of contract 
including UAV and FIDIC. 

a tale of two cities
marK caStell – regional 
managing Director, Driver 
trett mainlanD europe 
introDuceS Driver’S neWeSt 
global office, anD hiS planS to 
offer clientS local Support 
With global expertiSe acroSS 
mainlanD europe.

In early February 2013, Driver Trett opened 
its second permanent office within Main-
land Europe in Munich, Germany. Compli-
menting our existing office in Goes, The 
Netherlands, both now offer our clients 
the provision of bi-lingual commercial and 
contract consultancy and expert services 
from a local base. 

Ian Smith, who recently joined Driver 
Trett, will run the German operation. He 
brings with him over 26 years of experi-
ence in the construction industry with 
particular knowledge of power and 
energy projects. Ian has spent the last 17 
years of his career in contract consultancy 
providing advice to clients at all stages of 
projects, conducting training workshops 
on contract and claim related subjects, 
and has acted as expert witness in arbitra-
tion on industrial plant projects. Ian has 
been resident in Germany for 13 years 
and is fluent in the German language.

In addition to building up a local team, 
Ian will be able to draw upon Driver Trett's 
global resources to support clients on 
projects throughout Germany and in its 
neighbouring countries.

This local office will maintain a close 

mark castell, Hugo Frans Bol, and ian smith 

recent examPles oF tHe tyPe 
oF worK UndertaKen From 
tHe netHerlands oFFice 
inclUde:
●  Contract advice on an offshore wind 

farm in Belgium.
●  Planning / delay analysis on infra-

structure (rail) projects in the Neth-
erlands.

●  Expert witness for Arbitration 

proceedings on an infrastructure 
(road) project in Poland.

●  Contract and claims support during 
the construction of modules for an 
offshore platform.

●  Arbitration and litigation support 
on several buildings projects in the 
Netherlands.

●  Contract management and FIDIC 
specific training workshops. 

The term ‘made in Germany’ has long been recognised as one which projects a 
sense of quality, reliability, and sustainability. Globalisation has meant that 
many German organisations, be they contractor or employer, have had to adapt 
to  the ever growing need for contractual and commercial awareness within 
their businesses. This has in many instances demanded a shift in the cultural 
approach to the commercial management of major projects. The German 
construction industry is now embracing the principles of contract and claim 
management but at the same time maintaining the standards that are expected of 
the ‘made in Germany’ brand. 

Driver Trett are world leaders in contract and claims management, and now bring 
that same quality, reliability, and sustainability in contract and claims management to the 
German market.



During the last five years I have been 
instructed on over half a dozen major 
projects that ended in catastrophic failure 
where the employer brought the contract 
to an end. Prior to this, I had spent 15 
years in industry without encountering 
one single termination! Has something in 
the world recently changed? 

This article sets out some of my quan-
tity surveying experiences associated 
with evaluating completed works. There 
is much to be said on this matter, which 
may need to be addressed in subsequent 
editions of this Digest. 

termination provisions
Agreements generally include two routes: 
the first is termination for convenience, 
and secondly breach of contract. I have 
not witnessed a ‘friendly’ termination 
for convenience but experienced lots of 
‘unfriendly’ ones for breach of contract. 

A typical contract will set out the agreed 
procedure, which usually starts with a 
letter setting out the breaches relied 
upon and a period (of say 14 days) for the 
offending party to correct it. If the breach 
continues, a further notice is served, 
implementing the often chaotic hand-over 
of the partially completed work and asso-
ciated documentation. 

A second key process is determining the 
final amount to be paid to the contractor 
(or the amount he owes the employer). 
The evaluation rules are usually prescribed 
in the agreement and specify exactly what 
the contractor is to be reimbursed. This 
includes the contractor's right to expect 
the works to be measured, and valued, in 
accordance with the same measurement 
rules used to price the contract at award 
stage, because this is the basis on which 
he priced the works. 

will the parties agree the 
evaluation?
The contractor will claim his measured 

works, variations, extensions of time, and 
the usual claims for disruption, delay, and 
acceleration. He will also seek damages 
for alleged wrongful termination that will 
include redundancy costs and the like.

On the other hand, the employer 
blames the contractor and seeks a signifi-
cantly lower measured works, variations, 
and defects evaluation. Damages will be 
sought for employing a much more expen-
sive replacement contractor; and let’s not 
forget the delay damages, because the job 
will now not be completed in the foresee-
able future.

Because the project abruptly came to 
an end, easy aspects of evaluation that 
two site based surveyors would amicably 
agree face-to-face now become difficult, 
and what could and should be agreed gets 
replaced with an entrenched position to 
agree nothing.

will a quantum expert be 
required?
Whilst the parties argue over whether the 
termination was lawful or not, my past 
roles (being a simple QS) related to the 
evaluation of the final amount due and 
who owes what. 

Resolution of the final evaluation 
becomes highly disputed territory and a 
quantum expert is usually on the cards. 
He needs robust and neatly preserved 

records that provide a snap-shot of the 
works when on-site operations ceased. 
Past experience confirms this is one big 
challenge for the parties and a quantum 
expert.

Preservation of factual records 
– a snapshot in time
Typically, a contractor will no longer 
have access to site to accurately estab-
lish the completion status of the works. 
This becomes a major hurdle in a future 
arbitration or litigation. A detailed final 
evaluation is required and it is necessary 
to create an easily retrievable dossier, 
permanently preserving an accurate 
record of the complete (and incomplete) 
works.

A positive experience from the past 
relates to a curtain walling contractor 
who was unceremoniously kicked off the 
job. His records were seized by the main 
contractor and access to site, to make a 
permanent record of the completed work, 
was refused.

Fortunately, the works were 40 storeys 
high and could be seen from the road 
around the building. This made the task 
of establishing a permanent record quite 
easy: a digital camera, marked up draw-
ings, the bill of quantities and a sensible 
quantum expert were key to the success. 

My experiences from other sectors of 

the industry, such as underground utili-
ties, oil, gas, and petrochemical projects 
were not as straightforward. For obvious 
reasons, it was not possible to peer over 
the perimeter fence. In such cases, don't 
expect an invitation from the employer to 
pop round for coffee and access the site to 
do your final evaluation! 

the solution
The contracting fraternity who end up in 
this situation should not expect to have the 
curtain walling contractor's good fortune, 
who was able to see his work from the 
highway. That's too easy! 

The answer lay in good contempo-
raneous record keeping. Engineers and 
supervisors should contemporaneously 
mark-up drawings as works proceed. A set 
of highlighters and a calendar are essen-
tial tools, and don’t forget the need for a 
top class site based planner and quan-
tity surveyor to accurately record actual 
progress.

The effort required after a project 
abruptly comes to an end is significant 
and more complicated than anyone can 
imagine. Any party faced with this situa-
tion needs to take stock and seek advice on 
what to do. Many in the industry don’t have 
first-hand experience of this situation and 
it is therefore sensible to seek professional 
guidance from someone who does. 
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oBey! oBey! 
you will be exterminated!

contract termination can 
eaSily maKe you Want to holD 
your hanDS up anD SurrenDer. 
michael foSter – Director, 
Driver trett uK outlineS the 
Simple StepS that can help maKe 
your termination experience 
more palatable.

termination is never 
this simple
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Development finance in the UK Property 
Sector appears to be showing signs of 
making a comeback, with some lenders 
now providing facilities for schemes 
previously not considered to be viable. 
However the majority of these lenders 
are currently focusing on Central London 
opportunities with the availability of 
finance diminishing the further you get 
beyond the M25; only a few lenders are 
currently offering development finance 
outside of the South East.

lender's general criteria
Currently only up to 70% of the loan 
to value (LTV) ratio required for devel-
opment loans is generally on offer. 
However, another ratio now more widely 
used by lenders to assess the acceptable 
level of risk they are willing to incur 
on a scheme is the loan to cost (LTC) 
ratio, with levels of up to 60% available 
outside of Central London and up to 80% 
in Central London. Most lenders require 

tHe Borrowers
phil rylance  exploreS the StrategieS anD realitieS of Securing Development funDing in the current 
uK property finance marKet.

london city

Birmingham city

continUed on PaGe 11 ➥

The majority of these lenders are currently 
focusing on Central London opportunities 
with the availability of finance diminishing 
the further you get beyond the M25.
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the developer to provide the balance of 
the costs ‘up front', to fund the scheme 
before they will release their own loan 
funds; additionally once the level of 
the loan amount is agreed this tends to 
be fixed. This results in any additional 
funding required, as the project is 
progressing, needing to be made avail-
able by the developer from their own 
sources (generally before any further 
funding from the lender is released once 
this need is identified).

Other requirements generally 
imposed by lenders, to reduce their 

perceived risk exposure, revolve around 
the implementation of the scheme and 
the exit strategy. There is generally a 
requirement for the contractor, profes-
sional team, and developer to be able to 
demonstrate a significant and successful 
track record on previous similar 
schemes (both in size and type). Also the 
lender will be looking for defined and 
confirmed exit strategies as opposed to 
market research or perceived demand.

Going forward
Despite the encouraging signs, there is 

still continued caution exercised when 
assessing whether to provide funds for 
development projects or not, with pre-let 
projects and a substantial up-front equity 
injection from the borrower gaining 
more favour when projects are being  
considered.  
Driver Corporate Services have a  
wealth of experience in dealing with the  
issues associated with funding developments. 
To discuss these or any related issues  
please contact our team or visit our website 
www.drivercorporateservices.com or 
corporate@driver-group.com 

continUed From PaGe 10➥

PlanninG aHead
Developers, who plan to refinance a scheme, commence a new scheme, or have 
an existing loan term coming to an end, should consider the following points:
●  Start the Process Early: A typical finance deal is taking an average of three 

months from the start of the formal application process to the first draw-
down being made available, with a period of six months (or more) not being 
uncommon.

●  Make the Right Approach: It is vital to approach the right person at the right 
lender; an approach to the wrong office or individual can result in that source 
of lending being permanently closed.

●  Consider the criteria indicated above: The less risk that the lender perceives 
exists on a scheme, the more likely they are to agree to fund it with more 
favourable terms.

●  Watch the lease lengths, longstop dates and determination clauses with the 
end user/buyer: The more onerous they are when compared with the devel-
opment programme/specification, the more risk is perceived when the lender 
comes to make a decision on the funding. If refinancing an existing scheme, 
properties with leases of less than five years left to run are not currently 
favourable to lenders.

There is generally 
a requirement 
to demonstrate 
a significant and 
successful track 
record on previous 
similar schemes.

tHe reality
Developers seeking finance for schemes should be aware of, and be prepared for, 
the following:
●  Lending Costs: Rates generally range from 3% over Bank of England base rate to 10% 

over London InterBank-Offered Rate (LIBOR). This is generally dependent on the level 
of risk on the scheme, which is assessed by the lender; also both lenders initial and 
exit fees together with the lenders advisor’s fees are charged to the developer. 

●  Base and LIBOR rates: The consensus among lenders is that the Bank of England 
base rate will not increase significantly during the next year and it is noted that 
LIBOR (UK one month and three month) is currently* running at approximately 
the same level as the Bank of England base rate. 

●  LTV/LTC ratios: More favourable ratios are achievable to those already indicated 
but the developer will generally have to demonstrate a robust ‘exit strategy’. An 
example of this would be pre-lets approaching 100% of the scheme with long 
term leases (no break clauses – see below) of 15 or more years together with 
appropriate step in rights for the lender.

●  Loan Terms: Most lenders are now offering loan terms of up to five-years, with amor-
tisation profiles of between 15 and 20 years (as a consequence of Basel III rules). 

●  Break Clauses: Regardless of the actual term of any leases agreed on the scheme, 
all lenders now generally assume, as a matter of course that, if there is a break 
clause in a lease, then this is when the lease will end.

driver trett and diaLes LaUnch in asia pacific
January 2013 saw the official launch of the Driver Trett and DIALES brands across the 
Asia Pacific region, with events in Singapore and Malaysia at the official residences of the 
British High Commissioners.  

We were delighted to be joined by our current clients, and a distinguished list of 
guests, at two truly unique venues.  Both events were well attended and each evening 
was punctuated by the constant buzz of in-depth conversation, good food and drink, 
entertaining speeches, and two lucky winners of a Kindle Touch complete with a copy 
of our very own Peter Davison and John Mullen’s book – Evaluating Construction 
Claims, second edition. 

Further details of the services and locations of our Asia Pacific offices can be found 
in the last edition of the Driver Trett Digest and on our website www.drivertrett.com 

Alastair Farr, Managing Director – Asia Pacific, and his team would be happy to hear 
from clients requiring support across their region, and Peter and John would welcome 
any feedback or questions from those two lucky Kindle winners!The Driver Trett and DIALES team for Asia Pacific
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Performance bonds and other forms of bank 
guarantee are a common requirement in 
most construction and engineering projects. 
Owners and employers require contrac-
tors to provide them; those contractors 
require their subcontractors and vendors 
to provide bonds on similar terms and with 
amounts related to their contract sums. The 
bonds are typically issued by banks and 
insurance companies (‘Bondsmen’), and 
the beneficiaries of bonds require them to 
‘secure’ satisfactory performance of the bond 
provider during the execution and mainte-
nance period of the underlying contract; they 
are also used to secure repayment of any 
advance payments made. Bondsmen will 
invariably seek a counter-indemnity from the 
party requesting the bond; for a contractor 
this is generally secured against its overdraft 
facility by the bank issuing the bond.

On a single major project, there may be 
dozens of individual bonds provided by, 
and to, the benefit of the various parties. 
It is worth considering that commonly the 
amount of a performance bond would be 
10% of the contract sum; this means that 
an engineering, procurement, construc-
tion (EPC) contractor undertaking a £100 
million project, will have had to arrange for 

his bank to issue a bond to the employer for 
£10 million; but it doesn’t stop there. The 
contractor is likely to procure subcontracts 
and supply contracts for at least 70% of the 
project value, so each of those companies is 
likely to similarly provide 10% security for the 
performance of their own contracts by way 
of bonds in favour of the contractor; in turn, 
those firms will most often seek security by 
way of bonds from their own subcontractors 
suppliers and service providers. By the time 
we add 10% advance payment guarantees 
to that network of interfacing contracts, it is 
highly likely that the total value of bank bonds 
in play during that project would exceed £20 
million. That’s a lot of bonds – and a lot of 
risk and exposure for those providing them 
– and a lot of trust placed with the benefi-
ciaries, that they will not unfairly call any of 
those bonds at some point of the execution 
or maintenance stage of the project. There 
lies the subject of this article.

How great is the exposure?
A problem for a contractor is that, quite apart 
from the cost of providing a bond through a 
bank, its value is considered an amount of 
‘borrowing’ until the bond has expired or 

been returned by a beneficiary; therefore a 
contractor having several project contracts 
running which are secured by bonds, may 
often have aggregate borrowing running to 
several millions of pounds as a result of bonds 
and guarantees alone. If a party has reached 
its maximum borrowing ceiling, then it will be 
restricted from entering into new contracts, 
until existing bonds are no longer valid.

For the parties requiring bonds to be 
provided under the contracts they are 
awarding, the greatest security is afforded 
by ‘on-demand’ bonds; the terms and 
model wording of which is normally set out 
in the contract terms. They are typically and 
alarmingly onerous for the provider; the 
terms and conditions of a bond between 
the issuing bank and the beneficiary, 
usually having autonomy from the terms 
of the underlying contract for which perfor-
mance is being ‘secured’. The beneficiary of 
an on-demand bond can issue a demand to 
the bank for payment of the whole amount 
of it, without being required to establish or 
demonstrate that the contractor is in breach 
of the underlying contract. This means 
that provided that a beneficiary of an 
on-demand bond submits the right docu-

mentation when making a call, the bank 
has no option but to pay the full amount of 
the bond.

As can be expected, not all beneficiaries 
play fair and some abuse the security they 
have in hand. It is no longer uncommon 
for a beneficiary calling a bond to apply 
pressure to ‘resolve’ (or instigate negotia-
tion) of a dispute relating to the underlying 
contract. The financial implication of such 
action can sometimes be crippling to a 
contractor, subcontractor, or vendor.

How can we restrain a call on a 
performance bond?
In England, and many other jurisdictions, 
it is extremely difficult for a contractor to 
get the courts to intervene if a call on a 
bond is made unfairly. In fact the position 

Adjudication bonds 
are common in UK 
PFI/PPP projects.

continUed on PaGe 13 ➥

Unscrupulous calling of Performance 
Bonds – what’s the problem?
richarD burKe – Director, 
Driver trett uK unpicKS the 
Web of conStruction inDuStry 
performance bonDS, Who holDS 
What reSponSibility, anD the 
aSSociateD riSKS anD pitfallS 
to Watch out for.

In England 
fraud is the only 
ground justifying 
an injunction 
against a call on a 
performance bond.
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in England is that fraud is the only ground 
justifying an injunction against a call on a 
performance bond. 

How can a contractor mitigate the 
risk of unfair calls on performance 
bonds?
Irrespective of the relevant court jurisdic-
tion, which may enable a contractor to seek 
restraint of a bond by reason of fraud or 
unconscionability, what about the feasibility 
of seeking the intervention of a court… 
before a performance bond is called? Time 
is not usually on the contractor’s side; he 
will need advance warning that the bond 
is to be called, and have time to build an 
evidenced case which could persuade a 
court to step in and restrain the calling of 
the bond. Only in the rarest circumstances 
is there sufficient opportunity to win a 
successful interim injunction, on either 
the bank or the beneficiary, to restrain the 
calling of a bond.

The major international banks could 
surely use their substantial influence 
to improve the standard wording of 
on-demand bonds, to reduce the risk of 
unfair calls being made. Unfortunately, this 
would not seem to be about to happen any 
time soon, so it’s down to the individual 
party to better protect its position in future, 
when entering into contracts requiring 
performance to be secured by bonds. 

In these circumstances, without any 
constraints on the wording being exercised 
by banks, contractors having to provide 
bonds must consider for themselves how 
best to mitigate the risks when negotiating 
future contracts. Points to consider:
●  Scrutinise the employer’s model wording 

to be adopted in the bond, together with 
the contract conditions governing the 
operation of bonds and performance 
guarantees. Recognise the danger of 
accepting bond wording which effectively 
make it an ‘on-demand’ bond; once 
issued, consider the chances of preventing 
it being called to be virtually nil.

●  If at all possible, seek to negotiate a ‘condi-
tional’ bond; conditional in the sense that 
it specifies within the wording of the bond 
itself, the grounds on which the bond 
may be called. If the beneficiary makes a 
call when the circumstances don’t justify 

it, the contractor has a better chance of 
recovering his loss, if not preventing the 
call. Employers will fiercely resist agreeing 
to conditional bonds, and much will 
depend on the strength of the contractor’s 
negotiating position for that particular 
contract. Remember, an employer’s 
main concern is often the ability to call a 
bond in the event of a contractor’s insol-
vency. By ensuring that the employer has 
on-demand rights to call in those circum-

stances, it may be possible to negotiate 
conditional terms for other calls related 
to performance of obligations according 
to the underlying contract.

●  Seek agreement to an ‘Adjudica-
tion Bond’. This is a conditional bond 
requiring the bondsman to pay out on 
an adjudicator’s decision. Incorporation 
of such a dispute resolution mechanism 
into the bond itself can offer some protec-
tion against unfair calls. Provided that the 

dispute resolution mechanism provides 
for a decision of a third party within a 
short period of time, an employer has 
less reason to object to such a proposal 
as it should not prejudice his position to 
any serious extent. Adjudication bonds 
are common in UK PFI/PPP projects. As 
adjudication is becoming more common 
internationally, it may be that adjudica-
tion bonds will become more common 
outside the UK. 

The beneficiary of an on-demand bond can issue a demand to the bank 
for payment of the whole amount of it, without being required to establish 
or demonstrate that the contractor is in breach of the underlying contract.

continUed From PaGe 12➥
In other jurisdictions such as Singapore and Malaysia, there is 
a glimmer of hope for contractors by comparison; the courts 
have departed from the English position by recognising a 
second ground of ‘unconscionability’ for resisting a call on a 
bond. The door to this additional ground is generally seen to 
have opened in 1995, with the judgment by the Singapore 
Court of Appeal in Bocotra Construction Pte Ltd & Ors v A-G (No 
2)[1995] 2 SLR 733. 

That judgement did not clearly define the term, but subse-
quent cases have reaffirmed the principle and added some 
broad guidelines as to what may be considered ‘unconscion-
able’ action or conduct of a beneficiary to a bond. The defini-
tion given in the High Court case of Raymond Construction Pte 

Ltd v Low Yang Tong and AGF Insurance (Singapore) Pte Ltd has 
often been cited in subsequent decisions, as follows:

“The concept of 'unconscionability' to me involves unfairness, as 
distinct from dishonesty or fraud, or conduct of a kind so repre-
hensible or lacking in good faith that a court of conscience would 
either restrain the party or refuse to assist the party…”

Of further interest, is that the Singapore courts have not 
taken an all-or-nothing approach to deciding whether a call on 
a performance bond should be allowed and in instances have 
allowed for restraints only on part of the call considered to be 
excessive and unconscionable for it to call upon. In these cases 
it meant that the contractor could succeed in restraining part of 
the value of the bond and avoid being entirely out of pocket.
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This article touches on the various chal-
lenges encountered in the analysis of a 
contractor’s contractual entitlement to 
extensions of time and additional costs 
incurred during the offshore installation 
of mono-pile foundations to an offshore 
wind farm. More importantly, this article 
highlights issues concerning where liability 
lies in relation to delay events and addi-
tional costs, and may provide some food 
for thought when drawing up conditions 
of contract for future installation works. 
Despite numerous pages of conditions, 
lengthy schedules and extensive employ-
er’s requirements incorporating innu-
merable appendices, annexes, technical 
requirements, and responsibility matrices 
the answers to certain practical issues may 
not always be immediately apparent.

As an example, consider a contract 
where the employer provides and makes 
available installation vessels free of charge 
in accordance with the scope of supply 
and as defined in the employer’s require-
ments, to enable the contractor to execute 
the works. In the event that the vessels are 
not in sound operational condition, safe 
and fit for use as set down in the contract 
or the employer was otherwise in breach 
of its obligations, then the contractor was 
entitled to give notice and apply for an 
extension of time to any key date and/or of 
the time for completion and also payment 
of additional costs, subject to other criteria 
on timing of submissions and form being 
met. This is mirrored under the extension 
of time clause which provides that the 
contractor may claim for an extension of 
time if the works are or will be delayed 
by a breach or default by the employer in 
providing the installation vessels. There’s 
nothing unusual in any of that you may say.

Moreover, the contract also requires 
that the employer shall be responsible for 
ensuring that the employer’s personnel 
and the employer’s other contractors on 
the site cooperate with the contractor’s 

efforts. A further contractual provision 
obliges the contractor to afford appro-
priate opportunities to the employer’s 
personnel, other contractors employed by 
the employer, and the personnel of any 
legally constituted public authority to carry 
out work. However, it also provides that 
any such opportunity shall constitute a vari-
ation if, and to the extent that it, or the cost 
incurred by it, were ‘unforeseeable’.

The contractor argued that it was not 
foreseeable that it would be delayed as 
a result of various matters notified to the 
employer; and if the employer did not 
accept that there had been a variation then 
any changes to the employer’s require-
ments or the works (scope and/or method 
of working) would amount to a breach of 
the contract or default thereunder by the 
employer and/or delay, impediment or 
prevention caused by or attributable to the 
employer, the employer’s personnel, or the 
employer’s other contractors on the site.

Whilst recognising that responsibility 
for adverse weather and all mechanical 
breakdowns to the installation vessels 

including amongst others, hydraulic leaks, 
crane breakdowns, and leg jacking prob-
lems and the demonstrated critical delay 
to the schedule of installation rests with 
the employer, the liability for other claimed 
delays was not so clear cut and more 
precisely, could not be readily considered 
as ‘unforeseeable’. 

The term ‘unforeseeable’ was simply 
defined as meaning not reasonably fore-
seeable by an experienced contractor by 
the base date. Clearly this is not particularly 
helpful. 

Now consider the following delaying 
events: compliance with the directions of 
such personnel as the marine warranty 
surveyor, the vessel master and the lifting 
supervisor on the employer’s vessels or the 
harbour authorities. Also consider: 
●  Crew changes by the vessel operator 
●  Jacking down for bunkering of fuel or 

water
●  Rest periods by the vessel engineer
●  Loading of stores and spare parts in port
●  Waiting on ferry traffic or the harbour 

pilot 

or even 
●  Waiting for the arrival of the marine 

mammal observer to board the instal-
lation vessel. 
All of the foregoing matters could be 

considered as ordinary everyday activities 
associated with the running of a vessel on 
a 24/7 basis. Arguably, waiting on port 
traffic in a working port environment is a 
stoppage which is neither unexpected nor 
‘unforeseeable’. Should such activities 
be viewed as examples of delay, impedi-
ment or prevention attributable to the 
employer, the employer’s personnel, or 
the employer’s other contractors on the 
site? Should such operations be consid-
ered as a variation or as giving rise to an 
extension of time and additional costs?

As in all such matters the answers 
should lie in the express contract wording. 
Clarity in the drafting of the conditions of 
contract should prevail to ensure all parties 
recognise where the liability for delaying 
events and the financial consequences  
fall. 

Offshore installation delays – 
to foresee or not to foresee
michael turgooSe – Director, Driver trett uK exploreS the complexity of DelayS in the offShore environment.
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DTD – What first attracted you to 
mediation, and how long have 
you been mediating?
mw – I first trained as a mediator  
about ten years ago after taking  
part in a mediation. I remember being 
very impressed with the way that  
facilitated communication could break 
down the barriers and allow a direct 
exchange – leading to a settlement. By 
comparison the cost of litigation makes it 
very appealing.

dtd – what kind of barriers are 
we talking about?
mw – Mediation is all about people. 
When people who have had a long 
standing relationship in business, often 
talking daily and even socialising together 
have a falling out, those relationships 
break down and it’s very hard to stop 
communicating through lawyers once you 
start.

dtd – does this apply to all of the 
mediations you work on?
mw – Many, but by no means all. If you 
have large corporate parties, insurers 
for example, there is no pre-existing 
relationship. In those cases, it’s all about 
understanding the issues and the scope 
they have to settle. In the end though, if 
you can get the people together, you can 
usually get an agreement.

dtd – How often do you get a 
deal?
mw – Many people have views on this. 
In my experience, about 70% will settle 
on the day, with a further 10% within two 
weeks of the mediation. 

dtd – that sounds pretty good, 
why do some take an extra two 
weeks to settle?
mw – Sometimes the parties get close, 
move beyond where they thought they 
might, but just can’t move that last little 
bit to close a deal. Often they discover new 
information that takes time to settle in. 
Sometimes they are just not ready to settle 
and need that extra time to come to terms 
with the situation.

dtd – we have heard about a 
Batna and a watna. what on 
earth are these terms about?
mw – Personally, I am not keen on using 
terms to define the way in which you 
get parties to start to talk to each other. 
Everyone and every case is different and 
has its own dynamic. The key is getting to 
understand that very quickly. To answer 
the question though, they are the 'best 
alternative to a negotiated agreement' 
(BATNA) and 'worst alternative to a negoti-
ated agreement' (WATNA). In essence you 
set out the range of what might happen if 
you go to court and win, or lose. Inevitably 
costs and their recovery or otherwise are 
the central issue. It focusses the parties’ 
minds on the real commercial position. 
It does not however take account of other 
issues.
dtd – what kind of other issues 
are there?
mw – Sometimes a party feels wronged 
and wants a simple apology. Often people 
need to just vent their feelings. The other 
party can find this a challenge to deal 
with. Pride and reputation issues are also 
important to consider. Often they will have 
come a long way with their legal team and 

costs can be a big problem, especially 
if there is a fee agreement or costs are 
disproportionate.

dtd – so should everyone always 
go to mediation?
mw – No. Not all cases are suited to 
mediation, but timing is important. Cases 
that involve a point of law for example, 
may need a court to decide on that point 
first. Sometimes there is an all or nothing 
point that should be taken first as a 
preliminary issue. When these stumbling 
blocks are dealt with however, media-
tion can be a good way of dealing with 
the detail of a settlement, quantum, and 
precise terms, etc.

dtd – why is timing important?
mw – If you mediate too soon, the parties 
will not both be aware of all of the issues, 
or the full scope of their respective claims 
and the other side's counterclaim. The 
parties need to know what their case is 
and what the case against them amounts 
to, in order to make informed decisions. 
Conversely if you mediate too late, costs 
will have risen dramatically and themselves 
become a barrier to settle. I would add that 
if you go to mediation too soon, the cost is 
limited and you will learn a lot about the 
other side’s case, you can also go again 

when you are ready. So on balance, sooner 
is perhaps better.

dtd – what does a mediation 
cost?
mw – That’s a tough question. Each one 
needs to be considered carefully, but to 
give you an idea, I would expect a one 
day, two party mediation to be between 
£2,500 and £3,500. In addition there might 
be room hire if neither party can host and 
some time for each side in preparing a brief 
case statement. If the parties have lawyers 
representing them, this will also add some 
costs. Obviously multi-party disputes can 
run for several days with a much wider 
cast, and will cost considerably more.

dtd – what kind of future do you 
see for mediation in the UK?
mw – Mediation is now firmly embedded 
as a key process in our dispute resolution 
armoury. The success rates are high and 
the costs low, so it is sure to be a key part 
of the tool box for the future. That said I 
think it has reached a point where there 
is limited further growth in its use, and 
there are plenty of trained mediators out 
there to deal with the current workload. 
In summary, it’s here to stay and the end 
users in the process are, in my view, better 
off as a result. 

interview with a mediator
meDiation greW Dramatically in itS muSe anD popularity in 
the uK in the early 2000’S. itS uSe WaS immeaSurably booSteD 
by caSeS liKe Dunnett v railtracK in 2002 anD halSey v milton 
KeyneS in 2004. meDiation almoSt became compulSory overnight, 
aS to refuSe unreaSonably, WaS to place recovery of your coStS 
at riSK, even if you eventually SucceeDeD in litigation. but ten 
yearS on, Where iS meDiation in the context of conStruction 
DiSputeS? the DigeSt aSKS marK Wheeler – managing Director 
europe, anD a practiSing meDiator baSeD in the uK.
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It will have escaped nobody’s attention 
that the economy in general, and there-
fore construction in particular, is expected 
to suffer a continued setback in the 
coming year. It is well known that this was 
originally driven by the enormous write-
downs the global banking community had 
to implement due to its exposure to the US 
‘sub prime market’. 

Quite what all this means will probably 
be lost on the small subcontractor facing 
severe cash flow problems in the heat of 
battle with his employer. Nor, indeed, will 
he care. In the final analysis, his problems 
are closer to home.

In most cases, construction insolvency 
is due to cash flow or, more particularly, 
the lack of it. How many times has it been 
said that turnover is vanity, but cashflow 
is king?

All too often, company directors embark 
on missions of rapidly increasing turnover 
in the mistaken belief that to do so will 
undoubtedly improve the bank position 
and, therefore, profitability. If only they 
would realise that returning a loss of, say, 
£10,000, on a turnover of £1m, is more 
than likely to result in a loss of at least 
£20,000 on a turnover of £2m, and in all 
probability much more than that. The wise 
directors will turn to reducing overheads 
and costs, while carefully selecting the 
project upon which they both wish to be 
engaged and can afford to take on.

Cash flow is directly related to the 
management of risk, be it while preparing 

a bid, performing on site, or dealing with 
change when on site. Early identification 
of a contractual problem, followed by 
swift attention to it, will invariably result 
in the protection of cashflow. Indeed, this 
is the main thrust of adjudication under 
the Housing Grants Construction and 
Regeneration Act. Failure to identify risk 
to cash flow, will inevitably result in prob-
lems with suppliers and subcontractors, 
causing damage to contract programmes 
and relationships with employers. On 
some occasions, insolvency may result.

In earlier years, the main subcontrac-
tors were afforded some financial protec-
tion and enjoyed nominated status, but 
this has virtually disappeared now. The 
contractual stability and protection that 
employers want from a suite of contracts, 
cascading down from principal contractor 

to the very lowest level of supplier, is 
understandable given the need for dimi-
nution of liability. But the financial effects 
of the economic failure of one of the 
companies in the chain, while shared by 
all, is mostly felt by those lower down.

The government’s initiative to see the 
introduction of project bank accounts 
seems laudable on the face of it, but the 
system will not be legally enforceable 
at the outset, will only benefit the key 
subcontractors and suppliers wanting to 
enter into the trust arrangement, and is 
likely to be tested by the interruption of an 
insolvency event.

There is also likely to be much debate 
about rights to set-off, and the fact that 
it will only be the main contractor that 
decides how much is due. Furthermore, 
from what information is available, 

monies in such a fund will only repre-
sent the current month’s certified sums, 
and will not address work in progress. 
However, it is a step in the right direction, 
but may not satisfy small subcontractors.

One issue that frequently arises in 
dealing with construction company inves-
tigations is retention. There are not many 
businesses in the contracting world that 
regularly return more than between 4% 
and 5% gross profit on a year’s trading. 
Some do, some don’t. If you were to take 
an industry average of withheld retention 
of around 2% to 3%, the significance of 
this figure to cashflow and profitability 
becomes apparent.

Subcontractors particularly feel the 
impact of being denied this money and 

Go with 
the flow
anDreW naiSmith – Director, corporate ServiceS exploreS the effectS of 
caSh floW uncertaintieS throughout the Supply chain, anD hoW the riSK of 
a company’S SucceSS, or failure, iS DictateD by itS approach to thiS matter.
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driver Group have been involved in 
claims since 1978, and recognise the 
need to be involved at the onset of 
construction projects, rather than 
being drafted in when they go wrong. 

dPs specialise in the development 
and delivery of customer focused 
project control solutions, aimed 
at servicing projects from 
inception to final account. This can 
include contract advice, contract 
management, commercial services, 
quantity surveying, planning and 
claims support. tailored to meet 
each clients’ needs, the team are 
currently engaged at various stages 
of the project lifecycle; from concept, 
feed, detailed design, construction, 
and commissioning to full lifecycle 
asset management throughout the 
maintenance and shutdown regime.

we support clients globally, across 
a wide range of sectors including 
rail, oil and gas, petrochemical, 
renewable energy, pharmaceutical, 
infrastructure, civil, heavy industry, 
offshore platform fabrication, general 
construction and asset management. 
the team are experienced on projects 
of all sizes and have successfully 
engaged with clients who adopt 
their own systems of work and 
procedures; as well as development 
and introduction of processes and 
procedures; or from offering a 
managed service, supported by back 
office staff; to part time support and 
full time dedicated personnel.

dPs welcome and adapt to change 

in the marketplace, with our clients 
and colleagues, with technology, 
our industry, and governments 
throughout the world. 

working together with our 
colleagues in driver trett and 
DIALES, to harmonise efficiency 
and expertise, the Group is able to 
provide a true ‘start to end’ service 
offering.

To explore the DPS service offering 
please contact our team or visit our 
website:
www.driverprojectservices.com 
or info@driverprojectservices.com.

“driver has recently assisted 
us to complete a very large 
tender. they provided excellent 
support, at very short notice, 
on both a commercial and 
quantative basis. Their staff 
are very knowledgeable, 
professional and integrated 
very well into our large team.” 
Bam nuttall

“we have used driver Group for 
pre-construction billing services 
on many occasions and have 
always received a prompt and 
professional service.” 
Kier construction

"the driver team have 
embedded well into the ssi site 
team and have delivered a first 
class service."
ssi UK

who are driver 
Project services?
part of the Driver group, anD WorKing cloSely With  
the conSultancy team at Driver trett, miKe noteyoung – 
Director, Driver project ServiceS (DpS) uK, explainS more 
about the project controlS Support that the group DeliverS 
arounD the WorlD.

frequently have great difficulty in recov-
ering it. Indeed, many businesses believe 
it is irrecoverable in real terms.

Employers have been encouraged to set 
up trust funds to afford some protection to 
these monies in the event of an insolvency, 
but in practice the industry seems not to 
have adopted the idea. As an alternative, 
retention bonds can be offered, but it is 
likely that these have only been economic 
where sums in retention funds are large.

In former years, construction compa-
nies had large asset bases centred on 
property, land, equipment and so forth; 
‘fixed’ items against which the high street 
banks were prepared to lend money to 
facilitate cashflow as and when required. 
The banks held fixed 
charge debentures on 
these items as security 
against the loans, and, in 
the event of a company 
breaching a lending cove-
nant, were able to appoint 
administrative receivers 
over the charged assets 
and be first in line to recover their monies.

Some years later, when assets such 
as these were in short supply, the banks 
frequently relied upon a ‘floating’ charge 
against book debts for principle secu-
rity. Recently, however, the courts have 
decided that the manner of operation of 
the company’s main trading bank account 
is significant in determining whether or not 
a floating charge exists, with the result that 
the banks found that their floating charges 
were not as secure as they had thought.

This is one of the main reasons why the 
number of appointments of administra-
tive receivers has declined in recent years. 
The focus now is on business turnaround 
which, together with the Enterprise Act, 
encourages and promotes recovery rather 
than closure.

With this change in emphasis in secu-
rity, and with most banks presumably 
finding it difficult to get sufficiently large 
personal guarantees from company direc-
tors to cover a loan or overdraft facility, 
alternative means were needed to provide 
financial support to businesses.

This saw an increase in schemes such 

as factoring, invoice discounting and so 
on, and opened the market to institutions 
from the secondary finance arena (which 
has hitherto avoided construction compa-
nies like the plague) particularly as most 
contractors merely made applications 
for payment, rarely raised invoices, and 
were never sure how much they would 
receive at the end of the month. Now we 
see banks competing in this market them-
selves via their own specialist divisions.

The real significance of the cashflow 
issue is aptly illustrated when we act for 
administrators. Advice given on the contin-
uation of any contracts in progress at the 
time of their appointment relies almost 
exclusively on the availability and security 
of cashflow, either by way of realising book 
debt elsewhere, or coming to satisfactory 

commercial arrangements 
with the contracting parties 
concerned. Administrators 
never use their own money 
– perish the thought – only 
that which is available to 
the company.

The real issue with the 
downturn in the financial 

markets is that finance will be more diffi-
cult to obtain. Actually, that’s not strictly 
true; it will still be available, but at a 
greater cost. Projects that may have once 
seemed economically viable are being 
shelved now that anticipated profits will 
be consumed by the extra cost of finance. 
Completed commercial developments will 
be more difficult to move on when the cost 
of borrowing is prohibitive.

With this uncertainty in the market-
place, fewer developments getting off the 
ground, pressure on tenderers to submit 
prices to fit a tighter business model, but 
with the same number of participants all 
needing to feed at the table, businesses 
will find their resources being stretched 
even more thinly just to stay afloat.

Cashflow will become vital for survival.
Is there a moral to this story? To our 

little subcontractor, who has only ever 
taken on jobs he knows he can afford, has 
a few bob in the bank, and sees some of 
his competitors going to the wall because 
of a lack of proper financial planning, this 
downturn will be just like the last one – no 
problem! 

Turnover is 
vanity, but 
cash flow is 
king

continUed From PaGe 16➥
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This article was prompted by a discus-
sion on LinkedIn back in November 2012 
started by Andrew Kearney of St John’s 
Chambers in Bristol who was Counsel for 
Lidl.

Andrew had read a blog in which it was 
suggested that Lidl v Carter1 had lowered 
the bar for severing decisions because the 
judge had severed ‘part of the essential 
dispute referred’. Andrew disagreed with 
that view but raised the question is there 
anything new in Lidl? This case law review 
and investigation addresses that question.

Challenging an adjudicator’s decision 
has never been easy and the successful 
challenges have mainly been based on 
assertions that an adjudicator has acted 
in excess of jurisdiction or in breach of 
the rules of natural justice. The question 
that then arises in such cases is whether 
such failure should taint the whole deci-
sion or whether an adjudicator’s decision 
can be severed, so that the part of it that 
was within jurisdiction and was reached 
without any breach of the rules of natural 
justice is still capable of enforcement?

This issue arose tangentially in a 
number of cases between 2000 and 20052 
but it was not until 2008 and the case of 
Cantillon v Urvasco3 that the issue was 
addressed directly.

Here, Akenhead J indicated, that 
enforceable parts of an adjudicator's 
decision could be severed from unen-
forceable parts.

He summarised the position at 
paragraph 64 of his judgement:
(1) “Where two or more disputes are 
referred to an adjudicator, a valid objec-
tion to one decision on jurisdiction or 

natural justice grounds, will not neces-
sarily affect the validity and enforceability 
of the adjudicator’s decision on the other 
dispute or disputes.
(2) Where a single dispute is referred to 
one adjudicator, it may not be severed so 
as to excise a part of the decision to which 
valid objection is taken, on jurisdiction 
or natural justice grounds, leaving the 
balance valid and enforceable. A decision 
on the single dispute is either valid and 
enforceable or invalid and not enforce-
able.
(3) It follows that an adjudicator’s deci-
sion may not be corrected to take account 
of a jurisdiction objection, with the result 
that a sum larger than that in the adju-
dicator’s decision may be enforced by a 
claimant.”

At paragraph 65 the judge then went 
on to make some additional observations. 
Whilst making it plain that these were 
obiter, the judge clarified that what was 
being considered concerned a decision 

which properly addressed more than one 
dispute, either because it was permitted 
by the contract or because the parties had 
agreed that the adjudicator would have 
that power. Sub-paragraph (f) reiterates 
the point, that where the decision was on 
one dispute or difference, and there had 
been a material breach of natural justice 
or the adjudicator had acted in excess of 
jurisdiction, the decision would not be 
enforced.

What must be stressed is that Cantillon 
involved more than one dispute. Since the 
vast majority of adjudicator’s decisions 
relate to a single dispute, it follows that 
the vast majority of those decisions would 
not be severable. This was confirmed in a 
number of subsequent cases.

In Quartzelec v Honeywell Controls4, 
His Honour Judge Stephen Davies made 
reference to the judgement in Cantillon 
and said5 that, whilst it may at first impres-
sion appear unfair, it was a consequence 
of the court’s inability to sever the decision 

that allowed a party, who was otherwise 
liable to pay on an adjudicator’s decision 
the sum of £135,000, to avoid any liability 
at all due to the adjudicator’s failure to 
consider a defence worth £36,500.

Similarly in Cleveland Bridge6 v 
Whessoe, Ramsey J refused to sever a 
decision that related to claims arising out 
of both ‘construction operations’ under 
S105(1) of HGCRA 1996 and excluded 
operations under S105(2), which the 
adjudicator had no jurisdiction to decide. 
One consequence of that result was that 
Cleveland Bridge was deprived of about 
£100,000 that it would have otherwise 
been due in relation to those works that 
the adjudicator had the jurisdiction to 
decide. Ramsey J said7:

“I do not consider that it is the role of 
the court to act by opening up, reviewing 
and revising an adjudicator’s decision in 
enforcement proceedings, where part of 

severance in adjudication:  
Has lidl -v- carter changed anything?
michael conWay exploreS 
hoW recent juDgementS have 
influenceD the aDjuDication 
profeSSion’S vieWS on 
acceptable Severance.

continUed on PaGe 19 ➥



that decision is made without jurisdiction 
and making a revised enforceable deci-
sion”.

It appeared therefore that where 
a single dispute was the subject of an 
adjudicator’s decision, as most are, it 
could not be severed for the purposes 
of enforcement. A high bar then? Well, 
maybe.

In Bovis v The London Clinic8, Aken-
head J, who had first considered ‘sever-
ability’ directly in Cantillon almost a year 
earlier suggested, albeit obiter9, that he 
might have concluded that, even if the 
adjudicator had had no jurisdiction to 
deal with the claim for loss and expense, 
he would have enforced that part of the 
decision that demonstrably related to the 
extension of time claim and the recovery 
by the contractor of liquidated damages. 
This was on the basis that the decision 
was, in the judge’s words ‘eminently 
severable’. This seems to have been said 
without consideration as to whether the 
judge was dealing with one or more than 
one dispute. The judge appeared to be 
preparing for a fundamental change in 
approach.

In Pilon v Breyer10, The Honourable 
Mr Justice Coulson reviewed Cantillon 
in addressing Issue 4 in his judgement11 
said:

“The next issue is whether the decision 
is severable (i.e. whether, even if Pilon 
are not entitled to the full sum, they are 
entitled to the balance of £60,000 odd). 
The starting point is the decision of Aken-
head J in Cantillon v Urvasco. As to sever-
ability he said: “65 …….
a)  The first step must be to ascertain 

what dispute or disputes has or have 
been referred to adjudication. One 
needs to see whether in fact or in 
effect there is in substance only one 
dispute or two and what any such 
dispute comprises.

b)  It is open to a party to an adjudica-
tion as here to seek to refer more 
than one dispute to an adjudicator. 
If there is no objection to that by the 
other party or if the contract permits 
it, the adjudicator will have to resolve 
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all referred disputes or differences. 
If there is objection, the adjudicator 
can only proceed with resolving more 
than one dispute or difference if the 
contract permits him to do so.

c)  If the decision properly addresses 
more than one dispute or difference, 
a successful jurisdictional challenge 
on that part of the decision that deals 
with one such dispute or difference 
will not undermine the validity and 
enforceability of that part of the deci-
sion which deals with the other(s).

d)  The same logic must apply to the case 
where there is a non-compliance with 
the rules of natural justice which only 
affects the disposal of one dispute or 
difference.

e)  There is a proviso to c) and d) above 
which is that, if the decision as drafted 
is simply not severable in practice, for 
instance on the wording, or if the 
breach of the rules of natural justice 
is so severe or all providing that the 
remainder of the decision is tainted, 
the decision will not be enforced.

f)  In all cases where there is a decision 
on one dispute or difference and the 
adjudicator acts, materially, in excess 
of jurisdiction or in breach of the rules 
of natural justice the decision will not 
be enforced by the courts.”

The judge concluded that the case 
before him was a case where there was 
said to be one dispute: namely ‘what, 
if anything, was due as a result of the 
interim application of September 2009’. 
On the basis of the approach in Cantillon 
the judge found it difficult to see how the 
decision could sensibly be regarded as 
severable. On the contrary, in accordance 
with paragraph 65 of the judgement of 
Akenhead J in Cantillon (detailed above) it 
seemed to His Honour that the adjudica-
tor’s decision was not severable.

No change there then? No lowering of 
the bar?

Perhaps not but Judge Coulson fired a 
warning shot when he added:

“I acknowledge that it may soon be 
time for the TCC to review whether, where 
there is a single dispute, if it can be shown 
that a jurisdiction/natural justice point is 

worth a fixed amount which is significantly 
less than the overall sum awarded by the 
adjudicator, severance could properly be 
considered. That was, after all, the basis 
on which summary judgment applica-
tions were routinely decided before the 
HGCRA. However, as a result of my other 
findings, this is not the place to consider 
that issue further.”

In Working Environments v Green-
coat12 the severability issue arose again 
before Mr Justice Akenhead. Here the 
judge was required amongst other things 
to examine the extent to which certain 
issues within a withholding notice fell 
within the adjudicator’s jurisdiction and 
if they did not, whether it was possible 
to sever the adjudicator’s decision to 
exclude those issues which fell outside 
of the crystallised dispute. The judge 
noted that there were only two items 
within the withholding notice which 
were not within the confines of the crys-
tallised dispute as, “they had not been 
mentioned before they emerged 22 days 
into the adjudication process”. In light of 
this, the judge then considered whether 
it was possible to sever the adjudicator’s 
decision so that the references to the two 
items which were not within the confines 
of the dispute could be removed. He 
decided that there was no reason why 
the substance of the adjudicator’s deci-
sion should not be enforced albeit that 
the amended decision relating to the 
sum of £250,860 exclusive of VAT should 
be reduced by £21,149 exclusive of VAT 
producing a net sum of £229,711 exclu-
sive of VAT.

Is this not “opening up, reviewing and 
revising an adjudicator’s decision to reach 
an enforceable Decision” to which Ramsey 
J was so opposed in Cleveland Bridge?

In Beck Interiors v UK Flooring part of 
Beck’s award was good but another part 
was not because it was not in dispute at 
the time. Akenhead J considered it legiti-
mate to sever the adjudicator’s decision 
and extract the part of the decision that 
was in dispute before the notice of adju-
dication was dispatched. The adjudicator 
had cast his decision so that a claim for 
costs of completing carpeting works, the 
dispute referred to adjudication, was 

easily identified from a new liquidated 
damages claim.

The carpeting claim stayed in but the 
liquidated damages claim came out. 
The adjudicator’s award was reduced 
from £53,363 to £19,763. Is this again 
not an ‘opening up, review and revision 
of an adjudicator’s decision to reach an 
enforceable decision’? Clearly in both 
Working Environments and Beck Interiors 
the judge thought not.

Finally we come to Lidl. Here Mr 
Justice Edwards-Stuart concluded that, 
in the same way that Akenhead J had 
concluded that two items were not part 
of or within the confines of the dispute, 
the two items of liquidated damages in 
Lidl that totalled £125,000 were clearly 
not part of or within the confines of the 
Lidl dispute even though they had been 
referred.

He concluded that the rest of the deci-
sion could be severed from those two 
items so that it remained enforceable.

What was different in Lidl was that the 
claimant agreed all along that the adjudi-
cator had exceeded his jurisdiction and 
issued for only part of the sum ‘decided’.

So has the bar for severing decisions 
been lowered because the judge had 
severed ‘part of the essential dispute 
referred’? Well it is certainly the first time 
that severance has involved a part of a 
‘referred dispute’ and where the actual 
request for enforcement was in respect 
of only part of a decision. In that respect 
perhaps the bar has been lowered in that 
severance is now not only available to the 
enforcing judge but also to an enforcing 
party if it so wishes. 

1 Lidl UK GmbH v R G Carter Colchester Ltd [2012] EWHC 3138  (TCC)

2  Griffin and Another v Midas Homes Ltd [2000] 78 Con LR 152: KNS Industrial Services 

(Birmingham) Ltd v Sindall Ltd [2001] 75 Con LR 71: Shimizu Europe Ltd v Auto Major 

Ltd [2002] BLR 113: RSL (South West) Ltd v Stansell Ltd [2003] EWHC 1390 (TCC) and 

Amec Capital Projects Ltd v Whitefriars City Estates Ltd [2005] BLR 1.

3 Cantillon Ltd v Urvasco Ltd [2008] EWHC 282 (TCC)

4 Quartzelec Ltd v Honeywell Control Systems Ltd [2008] EWHC 3315 (TCC); [2009] BLR 

328

5 At paragraph 42 of the judgement

6  Cleveland Bridge (UK) Ltd v Whessoe-Volker Stevin Joint Venture [2012] EWHC 1076 

(TCC); [2010] BLR 415

7 At paragraph 120 of the judgement

8 Bovis Lend Lease Ltd v The Trustees of The London Clinic [2009] EWHC 64 (TCC); [2009] 

123 Con LR 15

9 At paragraph 69 of the judgement

10 Pilon Ltd v Breyer Group PLC [2010] EWCH 837 (TCC); [2010] BLR 452

11 At paragraph 39

12 Working Environments Ltd v Greencoat Construction Ltd [2012] EWHC 1039 (TCC)
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introduction to the audit of time 
approach
With respect to the analysis of 
programme delay, it is widely recognised 
that there is no one best way in which to 
analyse a project; and so an equitable 
view of delay can only be established via 
an ‘audit of time’; by applying a combina-
tion of the methods available; comparing 
any scientific calculated analysis of 
delay based on planned programmes, 
and their inherent deficiencies, with a 
pragmatic common sense review of the 
facts, to form a rational view and reach 
a balanced opinion. 

This so called ‘audit of time’ approach is 
sound, reliable, and can withstand robust 
interrogation; although a thorough under-
standing of the mechanics of the project 
and the dynamics of the plan (i.e. depend-
ences, sequences, processes, methods, 
systems, etc) and the key issues, and the 
causal factors is fundamental. 

A comprehensive audit of where 
the time was spent, and elapsed on a 

project, and with respect to all activi-
ties; will realise, identify, and distinguish 
entitlements and compensations for time 
and money. 

The audit of time method is an open 
system that provides a basic philosophy 
for an approach to delay analysis, 
whilst allowing individualistic styles. It 
is common knowledge nowadays which 
methodologies, techniques, and princi-
ples are low risk, really useful, accepted 
by tribunals, and most of all are credible.

comparison with other  
methodologies
Fig.1 compares the common delay anal-
ysis methodologies with the audit of time 
approach and provides an assessment of 
the benefits of each method with respect 
to the various considerations.

the Basics of the audit of time 
approach
The basic principle of an audit of time 
is to fully analyse the facts, the contem-

poraneous site records, the available 
information and data; to determine what 
happened and why it happened; and 
how the time was spent and elapsed in 
terms of delay, disruption, prolongation, 
acceleration, etc.

Typically the key contract provisions, 
with respect to time generally, require 
timely action re delay events as they 
occur; need to account for the likely and 
actual delay effect; impose mitigation 
obligations; look to preserve the date for 
completion; accept the need to maintain 
an achievable target for completion; 
require the establishment of a reason-
able prospective time entitlement due to 
any relevant delay events; and to extend 
the programme and date for comple-
tion to accord with any extension of time 
(EOT) awards.

However, what happens in reality is 
that many contracts are not administered 
and operated as they should; there are 
problems with baseline programme 
feasibility, approvals, updates, etc; 
delay analysis is exaggerated, inappro-
priate and not likely; non-critical delay 
is ignored; EOT awards are either not 
granted or late, and given for obscure 
reasons. This results in a morass of 
unresolved and undistinguished claims 
that are no more than a list of global 
complaints of general issues.

The added problem is that prospective 
EOT entitlement techniques, like critical 
path as-planned impact, are often used 
and applied retrospectively, even though 
the facts of what actually happened and 
the as-built data is available. This may 
lead to an alleged entitlement greater 
than what is needed, for example; a 
theoretical entitlement of 300 days EOT 
might be claimed, even though actual 
completion is only 200 days late, and yet 
the contractor claims 100 days accelera-
tion [often not credible]. 

audit of time
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considerations
metHodoloGies

as-Plan  
impact

time impact 
analysis

audit of  
time

window 
analysis

as-Built  
  But for

EOT (Entitlement) Y Y Y N N

EOT (Actual Delay) N N Y Y Y

Disruption/Production N N Y ? Y

Mitigate/Accelerate N Y Y Y ?

Prolongation Costs N N Y ? Y

Loss and Expense N N Y ? Y

Information Available L M M H H

Witnesses Available L L M H H

Time to do Analysis L H M H H

Cost of the Analysis L H M H H

Control of Outcome H M M M L

Negotiation Y Y Y Y Y

Adjudication Y Y Y N N

clive holloWay – Delay expert, 
Driver trett aSia pacific com-
pareS the methoDologieS anD 
application of Delay analySiS 
anD the aDvantageS of an auDit 
of time approach.

TABLE LEGEND KEY; Y = Yes, N = No, H = High, M = Medium, L = Low

fig.1 methodoLogy comparison

continUed on PaGe 21 ➥
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the Process of the audit of time 
approach
The basic process of an audit of time is 
the production of; graphical progress ‘S’ 
curves which measure time against effort 
derived from planned programmes, and 
as-built site records for all key activities 
and operations; establish flowcharts for 
sequences, procedures, cycle times, etc., 
to understand the process; identify the 
variance, analyse the delay and disrup-
tion; associate and allocate the causes 
and events; which can then be logged 
into a form of Scott schedule or delay 
table; ultimately facilitating a quantified 
assessment of costs, financial loss and 
expense, and compensation. 

The ‘S’ curve chart in Fig.2 provides 
a typical and indicative life cycle of a 
project comparing the planned expecta-
tion with what actually occurred in terms 
of productivity.

advantages of the audit of time 
approach
The main advantage of an audit of time 
is that it is an iterative process whereby 
initial work may be at a high level, and 
can then be refined as more detail 
becomes available. Other advantages of 
this process are that it provides focus 
in key areas, it allows a continuous and 

transparent appraisal, it requires full 
engagement of the team and the parties, 
it can be used in different dispute reso-
lution processes, it is flexible and adapt-
able (can integrate measured mile and 
earned value analysis), and can quantify 
actual delay, disruption, and prolonga-
tion in terms of the associated actual 
costs that flow.

Differentiation between Time 
and money
An implied link between an extension 
of time and prolongation costs might 
seem reasonable to many, but the two 
are generally dealt with differently in 
contracts, which often allow for time 
entitlement based on prospective ‘likely’ 
delays, but require costs and losses to 
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be calculated from actual delay. Often a 
contractor would appear to have a valid 
case for EOT due to employer relevant 
delay events; however his own contractor 
default delay events seem to negate 
this, and so arguments re concurrency, 
pacing, first in line, mitigation, time at 
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large, apportionment, etc., are often rife 
in this situation. The dominant cause 
theory might suggest that the Contractor 
is wholly culpable and so no EOT is due; 
but then the Contractor would be liable to 
pay what are in effect ‘windfall damages’ 
even though the Contractor otherwise 
could not have completed on time, due 
to the so deemed less dominant ‘just in 
time’ Employer relevant delay events, 
asserting the ‘but for’ position. 

the Practical answer
The practical answer is to separate the 
project completion date into the ‘Date for 
Completion’ (affected by entitlement and 
prospective arguments) and the ‘Date of 
Completion’ (shown by actual and retro-
spective arguments). A prospective method 
of analysis, only deals with the planned 
Date for Completion, and it seems relatively 
easy to make claims on a theoretical basis 
while obfuscating the delay to the actual 
Date of Completion. It is common (but 
wrong) to go on to allocate actual prolonga-
tion costs to what are effectively theoretical 
periods of likely delay. 

However, a retrospective factual 
analysis is not a wholly satisfactory alter-

native given that work generally expands 
(or works are paced) to fill the extra time 
created by float periods. So both types 
of analysis might be required to address 
both definitions of the completion date, 
and if programmers and analysts make 
this distinction in their analysis of delay, 
then quantity surveyors and commercial 
managers can focus on the real cost of 
actual delay. 

An audit of time addresses this 
mismatch, and looks at the as-built 
facts to determine actual delay on all 
programme fronts in order to assess 
financial loss across the board, not just 
the critical activities. Fig.3 provides an 
indicative overview of the typical options 

process in choosing which delay analysis 
method to adopt depending on the time 
and/or money requirements / expecta-
tions.

 entitlement versus reality
A delay analyst might look at the problem 
in terms of entitlement, but his work will 
not be complete until he understands the 
real causes of delay, and how the project 
was actually built. Many seem to believe 
that the prospective model represents 
how things actually were, when clearly 
they were not. The key is in understanding 
how the science of delay analysis and the 
realities of the project work. 

An early practical analysis of delay to 

examine the project before formal claims 
progress too far is recommended. As 
most contested disputes have more to 
do with delay arising from disruption 
than event based prolongation, resulting 
in global claims and complaints that 
become general heads of claim. There is 
a need to look at them in practical ways 
- examine the feasibility of the planned 
programme and then look at the inner 
workings of the construction project in 
terms of productivity. 

There is always a need for practical 
and empirical views given the differences 
between entitlement and actual argu-
ments, and the uncertainty that affects 
scientific analysis. 

Fig.4 provides an overview of the typical 
process cycle in dealing with events and 
change that occur on a project, which ends 
up forming the basis for a claim.

in summary 
The audit of time approach is a thorough 
contemporaneous analysis of where time 
was spent on the project. It considers the 
effect of delay events, and the range and 
risk of possible outcomes; identifies the 
cause; it looks at what was likely at the 
time, and what actually transpired; what 
might have occurred ‘but for’ certain 
events; it focuses on certain windows of 
time; and on all activity strings and on all 
competing programme fronts. Therefore, 
it is important to have people (a claims 
team) that are competent enough to 
understand and cope with all of these 
issues, and be capable of producing 
simple and reasoned claim submissions 
that relate to reality, that assist rather 
than confuse.  

delay

time

liKely

date For comPletion

entitlement
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There is a need 
to consider the 
project as a whole, 
in general terms, so 
as to put problems 
and issues into 
perspective. 

reQUirement
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I am very much looking forward to be joining the 
DIALES expert witness team in mid-April. I have been 
employed in the construction industry for just over 40 
years and have specialised in delay analysis and time 
related dispute work for the last 15 years or so, having 
been appointed as expert on numerous occasions. 
The field of delay analysis and expert witness work is 
a relatively small one and I already know some of the 
Driver Trett team, having worked with some of them in 
a ‘past life’ (some have occasionally also represented 
the opposing party!). I am really looking forward to 
catching up with old colleagues and friends, as well as 
making many more; and of course undertaking some 
interesting assignments. 
See you all in April, very best regards  
Stephen Lowsley. 

introducing our latest diales 
expert – stephen lowsley

what is a  
diales expert?
Our experts are proven and respected in their fields.  Delivering 
high quality support and success ensures their reputations and 
integrity as expert witnesses. DIALES experts:

●  Have been cross examined before a tribunal, or completed 
an accredited training programme.

● Understand their duties to the court and their clients.

●  Have proven track records in delivering concise, 
detailed reports, on time, and often against challenging 
deadlines.

●  Have access to highly skilled support teams to ensure 
rapid evidence processing, regardless of volume.

If you are looking for an Expert Witness in Quantum, Delay 
Analysis, or a Technical discipline; the DIALES team will provide 
the right candidate, with an excellent reputation, track record, 
and supporting expert profile or CV.

Learn more about our experts by viewing their profiles. 
http://www.diales.com/expert.html

LOCATION VENUE DAY DATE

Cardiff Village Hotel Thursday 18/04/2013

Exeter Exeter Rugby Club Tuesday 23/04/2013

Bristol Bristol Golf Club Tuesday 30/04/2013

Leeds Armouries Tuesday 14/05/2013

Derby Hilton East Midlands Airport Hotel Thursday 16/05/2013

Newcastle Wynyard Rooms Thursday 16/05/2013

Manchester Lancashire County Cricket Club Tuesday 21/05/2013

Coventry Windmill Village Hotel Tuesday 21/05/2013

Hemel Hempstead Holiday Inn Thursday 23/05/2013

Glasgow Glasgow Hilton Thursday 23/05/2013

Chelmsford Essex County Cricket Club Wednesday 05/06/2013

London The Grange Hotel, Holborn Wednesday 12/06/2013

UK spring Breakfast seminar series on nec3 – limited options
Driver trett are pleaSeD to announce  
the 2013 Spring breaKfaSt Seminar SerieS  
titleD: nec3 – limiteD optionS?

The seminar will review several key topics, and compare and contrast 
how the issues raised vary in their outcome, depending on which 
Main Contract Option has been selected. The course will also consider 
the effect of other relevant forms of contract, such as IChemE and 
FIDIC, as a comparison. 

topics to be covered will include:
●  Disallowed costs
●  Defects
●  Omitting work
●  Cashflow – Payment provisions
●  Termination

Demand for these events is always high and places are offered by invi-
tation only. Even by invitation many dates are often over-subscribed, 
so please book early to ensure your space. Further details can be 
found at http://www.drivertrett.com/knowledge/seminars.shtml, or 
contact your local office (see page 13 for details). Locations and dates 
are also listed in the table opposite.

DialeS are DelighteD to Welcome a recent aDDition to the team, highly 
experienceD anD reSpecteD Delay expert Stephen loWSley.
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introducing digest Bytes
The Driver Trett and DIALES teams are frequently called upon to write articles for a number of respected publications across our areas of expertise around the world.
The introduction of Bytes, will ensure that Digest readers have access to download these pre-published pieces throughout our website. Each Digest issue will provide a brief synopsis 
and web link to a number of Digest Bytes for our readers to download.  Please let us know if there are any articles you would like to see featured as Bytes in our coming issues.
Our first Bytes include the original article of the FIDIC Rainbow Suite series written by Paul Battrick and Phil Duggan, and an entertaining comparison of wedding and construction 
planners by David Waddle. click on each Byte title to download full article from our website http://www.drivertrett.com/knowledge/digest/bytes.shtml

Byte 1: Fidic rainbow suite – 1
The International Federation of 
Consulting Engineers, or FIDIC as they 
are better known, have been drafting 
standard forms of contract for many 
years. These forms have been widely 
adopted by employers on a global 
basis, in respect of many types of 
construction project.  

With the FIDIC 1999 Suite of Contracts, 
they did not revise previous editions but 
compiled a new suite of contracts for 
major construction works known as the 
Red, Yellow and Silver Books.  This article 
considers the fundamental nature of 
these contracts and the manner in which 
FIDIC has sought to define their usage.

This article takes a look at how even some 
diverse professions use detailed plan-
ning to help projects run smoothly and 
compares this to the construction industry 
where such benefits are not always appre-
ciated.  

On any construction project one will 
find at least one ‘JCB’ which will arrive on 

day one to help set up the site facilities 
and will still be there on the very last day 
clearing away the final bucket of debris to 
leave a pristine project.  

The author suggests that the 
programme is as important to the project 
as the ‘JCB’ and should be treated as such 
rather than simply ‘wall art’.  

Byte 2: the wedding Planner

in the next issue 
The next issue of the Driver Trett Digest will have an Asia Pacific focus, with 
the middle east region taking its turn later in the year.  although each 
issue has a regional theme, we work hard to ensure that there is a little 
something for everyone within the digest pages, wherever they are in 
the world and whatever industry they may be from.

the digest will always aim to be topical, and respond to requests and 
questions from our readers through the articles and briefings we publish.

if you would like to submit a question or article request to the digest 
team please email info@drivertrett.com with diGest in the email 
subject line.

we are always pleased to receive feedback from our readers, and 
welcome the opportunity to develop the driver trett digest into a valuable 
read for those involved in the global engineering and construction industry.
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what's new with 
driver trett?
Keep up to Date With our lateSt neWS anD eventS.

For more details of the services 
and solutions that Driver Trett, 
and the wider Driver Group can 
deliver, please visit our website 
www.drivertrett.com.

Regular news and event updates 
are made to the website, so be sure 
to visit, or follow us on LinkedIn to 
keep up to date with our latest semi-
nars and news. 


